
 
 
 

Before the  
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 
 
 

In the Matter of:       
   ) 

Request for Review of the     ) 
Decision of the     ) 
Universal Service Administrator by    ) 

   ) 
Oklahoma City Public Schools                                      ) 
Oklahoma City, OK    ) File No. SLD-262187 

   ) 
Federal-State Joint Board on Universal Service            ) CC Docket No. 96-45 

   ) 
Changes to the Board of Directors of the                      ) CC Docket No. 97-21 
National Exchange Carrier Association, Inc.    ) 
 
 
To: The Commission 
 
 
 REQUEST FOR REVIEW BY THE FULL COMMISSION 
 

Oklahoma City Public Schools (“School District”), by its representative, requests 

the Commission to review and thereafter to reverse the decision of the 

Telecommunications Access Policy Division, Wireline Competition Bureau (“WCB”) in 

the above captioned matter, released November 18, 2002.  In that decision, the WCB 

upheld a decision by the Schools and Libraries Division (“SLD”) of the Universal 

Service Administrative Company not to fund fully the School District’s request for 

universal service discounts on advanced telecommunications services, citing a rule that 

“flatly prohibits” an applicant from correcting a mistake, no matter what the 

circumstances. 

 

The WCB agreed with the SLD, in essence, that as a matter of federal regulatory 

policy an applicant for universal service (“E-rate”) support may not, at any time or under 
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any circumstances and without regard to the equities in any given case, receive more E-

rate support than the amount that the applicant has typed or written into the space 

provided in Block 5 of its Form 471 application.  Consequently, the WCB adopted the 

SLD’s decision to fund only a fraction ($84,677) of the School District’s actual funding 

request of $853,544 and to ignore completely every compelling circumstance that should 

have resulted in the SLD reaching a different result.     

 

 The SLD’s Block 5 strict liability policy is unfair, unjust, and unwarranted. It 

affords an applicant no quarter.  Moreover, as discussed in more detail below, it does not 

always even further the SLD’s own stated administrative purpose for it.  Further, if the 

Commission adopts this unforgiving policy, the underlying message to schools, libraries, 

service providers, Congress, and the public must be that the Schools and Libraries 

Universal Service Program’s policy objectives take a back seat to the more important 

goal of unqualified clerical precision.  

 

Finally, we submit that the SLD’s Block 5 strict liability policy is unenforceable 

against the School District as the SLD exceeded its authority by promulgating a rule of 

such far-reaching and potentially devastating consequences, and the WCB should not 

have affirmed it without public notice and opportunity for comment.  

 

Accordingly, the School District requests that the Commission remand this matter 

to the SLD with directions to fund fully the funding request in issue, FRN 663320.  

 

Request for Waiver of the Commission’s Rules 

 

Alternatively, the School District requests that the Commission waive  the 

application of the Block 5 strict liability policy to the FRN in issue, as it is in the public 

interest to do so.  To the best of our knowledge, the circumstances are unique to this 

applicant in this funding year, and equitable considerations, such as (a) the amount of 

requested funding appearing clearly and correctly elsewhere in the application; (b) the 

applicant’s diligence in attempting to get this matter corrected very early on in the 
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process; and (c) its care in otherwise completing the application, support a waiver in this 

case.  

 

 

 I. BACKGROUND:  Placing This Matter in Perspective 

 

 The School District brings this case before the full Commission, not because it is 

poor and needy or because it could use the $853,544.49 worth of E-rate discounts that are 

at stake—even though both of those statements are true.  Rather, it is raising this appeal 

to the level of the full Commission because it believes that a policy of strict liability that 

ties an applicant to a mistaken dollar amount in one field of an otherwise accurate 

application form, with no regard for either the circumstances surrounding the error or the 

applicant’s attempts to correct it, is arbitrary and capricious, as the stringency of it cannot 

be squared with any administrative interest, compelling or otherwise.   Further, since the 

SLD first imposed this policy, the processes that the SLD uses to review applications 

have evolved to the point where it clearly would serve the public interest to modify the 

policy.   

 

 Unlike the vast majority of other E-rate appeals cases that the FCC is called on to 

review, the applicant in this instance violated no competitive bidding rule, missed no 

deadline, requested no ineligible services, and responded to every question that was put 

before it by the SLD. It simply made a clerical error in a single blank on the application 

form, entering a dollar amount that represented a monthly charge, rather than the annual 

charge. It is undisputed that the correct monthly amount was supplied elsewhere in the 

application, as part of the Description of Services submission. Further, the corrected 

amount would have been in line with the School District’s request for the same services 

in the previous funding year. The School District notified the SLD of the error at the 

earliest possible moment it could—even before the point in the process that the SLD has 

established for catching certain kinds of clerical mistakes. 
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 Nevertheless, the WCB has adopted the SLD’s policy that no matter how early in 

the process an applicant might point out this kind of clerical error, the SLD’s initial 

projection of its funding demand is so immutable  that a correction in favor of a School 

District can never be made, while in stark contrast the SLD may adjust its own 

projections upwards continually for a period of months to account for mistakes that it has 

made. 

 

The important  facts in this  case are readily distinguishable from those in the cases 

that the WCB cited as precedent for its decision.  Further, the WCB was incorrect when it 

refused to consider as untimely the arguments that the School District raised in a 

supplemental filing regarding the accuracy and supposed relevance of SLD projections, 

because the information that was the basis of the supplemental filing did not become 

publicly available until after the deadline for submission of the appeal. (See Request for 

Review by Oklahoma City Public Schools, Oklahoma City, OK (Wireline Comp. Bur. rel. 

November 18, 2002 at n. 22) (“OCPS Order”), attached hereto as Exhibit A).  

Accordingly, for the reasons set forth and discussed in more detail in Section I., D. 

below, the School District requests that the Commission consider now the substance of 

the School District’s supplemental filing, which is attached hereto as Exhibit B.       

  

 

The School District will demonstrate that the Commission can modify the SLD’s 

strict liability policy in such a way that the SLD will have the tools it needs to manage the 

program in an efficient and timely manner, while at the same time setting criteria that 

would allow the SLD to grant relief in the rare number of cases, like this one, where 

relief is warranted.  For the 2001 funding year, it does not appear, based on the public 

record, that any other case would qualify for relief under this equitable, but very tough 

standard. 
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 II. FACTS 

 

As described in detail in the School District’s Request for Review (attached 

hereto as Exhibit C), and in the WCB’s findings of fact (OCPS Order at para. 5), the 

School District submitted a Form 471 application on January 11, 2001, roughly a week 

before the filing window closed for the 2001 funding year (then known as Funding Year 

4). According to the SLD’s records, it began data entering the application on January 24, 

2001. On March 7, 2001, before the SLD had even completed the process of entering the 

application, the School District notified the SLD that it had discovered that in its Block 5 

funding request, it had entered the monthly pre-discount cost of 10 Mbs Leased WAN 

Service to 91 schools, $84,677.04, as the annual cost. The School District pointed out that 

the correct figure was plainly detailed in the Description of Services attachment that had 

been submitted with its mailed application form (see Exhibit C – Attachment G), and, in 

fact, it had received a funding commitment for a comparable amount in the previous 

funding year. It asked the SLD to adjust the funding request to reflect the correct amount, 

which was clearly specified elsewhere in its application, and SLD staff advised the 

School District that the Receipt Acknowledgement Letter (“RAL”) would reflect the full 

amount requested. 

 

On April 27, 2002, within two weeks of the date when the SLD issued a RAL for 

this application, the School District tried once again to correct the error, this time using 

the mechanism that the SLD specifically set up after the program’s first year to correct 

clerical-type errors that were discovered before they were memorialized in a funding 

commitment decision letter that would require a formal appeal to correct. This was not a 

case of an applicant manufacturing a request for additional money out of whole cloth. 

This was not a case of an applicant that had mischaracterized Priority One and Priority 

Two services on its application and now wanted to change how those services were 

designated.  The School District had, in fact, applied correctly and its back-up 

information clearly demonstrated what the exact costs were.  
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However, when the School District received its Funding Commitment Decision 

Letter, the result was the same as if it had committed the grossest possible violation of the 

E-rate rules—its request for the correct amount of funding was denied. As a result, it was 

denied access to $782,415.78 worth of funding, receiving only one-twelfth of the 

appropriate commitment.  

 

The WCB contends that both “SLD procedures and the Commission’s precedents 

support the SLD’s refusal to grant the correction in this case.”  We will deal with each in 

turn, demonstrating why neither should be used as a basis for rejecting this application. 

 

 III. DISCUSSION 

A. TO ADMINISTER THE SCHOOLS AND LIBRARIES PROGRAM 

 EFFICIENTLY AND EFFECTIVELY, THE SLD NEED NOT IMPOSE 

 UPON APPLICANTS AN UNBENDING, IRON-FISTED NO-MISTAKE 

 POLICY WITH RESPECT TO FORM 471-BLOCK 5 ERRORS. 

 
 

1. The Myth of the Demand Projection 

In rejecting the School District’s appeal, the WCB stated that the SLD’s policy of 

disallowing any kind of correction at any stage of the process “enables SLD to apply our 

funding priority rules properly in situations where demand exceeds the annual funding 

cap.” As we write this, in January 2003, the SLD is still wrestling with the precise value 

of the eligible requests that were submitted one year ago in January 2002. 

 

When the schools and libraries program was created, the Commission had no 

basis for predicting what the level of demand for funds would be and how much should 

be collected from the carriers to meet that demand. Under the 1997-98 regulations that 

laid the foundation for the schools and libraries funding mechanism, the fund 

administrator was directed to provide the Commission with an estimate of the demand 

represented by the applications that had been submitted during the annual filing window. 

As a practical matter, in every funding year since the 1999 Funding Year, demand has, in 
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fact, exceeded the annual cap of $2.25 billion, both in actual requests and the SLD’s early 

projection of them. So far, in every year of the program, there has been sufficient money 

to support Priority One requests. The only issue has been where the threshold for 

approved Priority Two requests would ultimately fall.  

 

As a practical matter, the SLD is, in fact, stymied until it has actually data-entered 

all the applications. It cannot set a threshold for internal connections until it knows the 

precise outside value of the applications on its plate and has reviewed enough 

applications to know the parameters of applications it could approve. If, in a future 

funding year, the volume of Priority One requests was so high that they alone would use 

up all the available funding, the SLD would still need to know more about the actual size 

of eligible requests before it could issue funding commitments.  In 2001, the value of 

approved funding requests actually totaled only roughly half of the amount that the SLD 

had initially projected for the categories that turned out to be funded in the 2001 funding 

year. For the 2002 funding year, it appears that the original projection may be off by even 

a greater factor, based on the likely volume of requests that could be rejected.  

 

Significantly, in the 2001 funding year, the funding year at issue here, the funding 

projection was subject to even more variation, up and down, than is typically the case. 

The SLD first projected, on February 2, 2001, that $5.52 billion had been requested by 

schools and libraries. On February 28, it revised that number upward to $5.787 billion. 

Although the SLD said that that figure was based on actually “counting the dollars 

requested” in the applications, it acknowledged that the number was an estimate that was 

“likely to decline.” (After reporting its initial demand projection to the Commission, and 

for reasons it has declined to make public, the SLD closely guards the precise level of 

demand represented by the applications it has processed.)  

 

On March 7, 2001, the School District’s representative first brought the clerical 

error to the attention of the SLD staff.  Almost two months after the SLD was first 

notified of the School District’s error—on May 1, 2001—the SLD publicly reported that 

it had informed the Commission that it had made a $219 million “data-entry” error of its 
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own, further reducing the demand projection. In addition, it said that $374 million worth 

of applications had also been rejected because of missing or late certifications and/or 

attachments.  

   

On August 31, 2001, nearly four months later, the SLD announced that it had 

determined it would be able to fund all requests for internal connections filed by 

applicants with discount rates of 90 percent.  However, on October 22, 2001, USAC Vice 

President George McDonald told the quarterly meeting of the Schools and Libraries 

Committee of the Universal Service Administrative Company’s board that the SLD had 

discovered it had made a significant error in rejecting applications and that “$187 million 

could move inside of the window because of attachment issues.”  

 

In other words, nearly six months after the School District contacted the SLD to 

try to correct its own mistake—an attempt that was rebuffed because of the SLD’s 

requirement for an accurate projection—the SLD had to revise the number upwards by 

close to $200 million! The fact that the SLD was, in fact, able to set a threshold and 

continue to issue funding commitments—despite understanding the magnitude of such an 

error so late in the process—suggests that providing applicants an opportunity to correct 

clerical errors very early in the process would not actually negatively impact the SLD’s 

ability to process applications.  

 

While a demand projection may be a useful tool for helping applicants predict 

their chances of funding, and to provide the FCC with some guidance on funding and 

collection issues, the experience of the 2001 funding year makes clear that the SLD’s 

demand projection is a target that is constantly moving—both up and down. Although the 

SLD now has five years of experience to help guide it, for all practical purposes it is 

impossible for the SLD to know how much funding requests will be reduced or rejected 

until it actually gets in and does the application review. Even then, it must still build in an 

imprecise contingency for appeals that may ultimately be successful.  
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2. Proposed Solution:  A Reasonable Form 471-Block 5 Policy for         
 Correcting Funding Requests Upward. 
  

In rejecting the School District’s appeal, the WCB upheld the SLD’s policy of not 

permitting corrections that would increase the amount of funding sought—with no regard 

to the circumstances of the case or the timing of the request—because the practice 

“enables SLD to apply our funding priority rules properly in situations where demand 

exceeds the annual funding cap.” 

 

We are willing to concede that at some point in the process, the SLD needs to 

know that its projection of the total amount of requested funding will go no higher.  That 

date, we contend, should be three weeks after the last RAL (Receipt Acknowledgement 

Letter) is issued, providing applicants the opportunity to demonstrate if they can, as the 

School District could in this case, that its back-up information had, in fact, detailed a 

figure that was larger, and permitting that number to be corrected. 

 

Going forward, the three-weeks-after-RAL standard should provide no practical 

problem for the SLD. In fact, the SLD publicly reported, at its September 9-10, 2002 

training session for state- level E-rate coordinators, that 87 percent of Form 471 

applications were filed online for the 2002 funding year, a percentage that should grow as 

the SLD tries to encourage more and more applicants to take this approach. It is our 

understanding and experience that the RAL is generated as soon as the SLD succeeds in 

matching up an online Form 471 with the pertinent certification documentation. SLD 

officials said that for the 2003 Funding Year, they will be able to begin issuing RALs 

three weeks before the filing window has even closed.  (Coupled with the new “e-cert” 

procedure, the SLD should, in fact, be able to issue a growing number of RALs within a 

matter of weeks, if not days,  following the close of the application filing window.)  

 

In fact, under current procedures, it’s possible that a RAL could actually be issued 

before an applicant even submits its Description of Services documentation to the SLD.  

In the 2001 Funding Year, applicants were required to submit their Description of 
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Services attachment by the close of the filing window deadline, which the School District 

did. Under the modified standard that the School District wishes to propose, the SLD 

would not be required to revise a funding request upward unless an applicant could 

demonstrate that it had made a clerical error and the SLD already had a Description of 

Services in hand that demonstrated that the correction was clerical in nature, and thus, 

reasonable.1  

 

An alternative approach would be to allow applicants to bring this kind of clerical 

error to the attention of the SLD staff within 60 days of either the submission of their 

application or the close of the filing window—a standard that the School District would 

have still met and that mirrors the current timetable for permissible appeals. This 

approach would ensure that all such clerical corrections would have to be made very 

early in the process—and at the initiative of the applicant. 

 

A reasonable policy that would protect both the SLD’s ability to manage its 

projection of demand and not penalize an applicant for this kind of clerical mistake would 

be to specify that applicants would be permitted to revise a funding request upward IF 

AND ONLY IF: 

a) The correction is clerical in nature; 
 

b) The correct information is clearly documented in Description of Services         
materials that the applicant has already submitted to the SLD;  and 
 

c) The request is made within the three weeks currently provided by the RAL for 
other kinds of corrections (or alternatively within 60 days of application 
submission or the close of the filing window).  
 

The School District’s upwards correction request would satisfy this rigorous 

three-part test. 

 

                                                 
1 This would have the added benefit of encouraging applicants to submit their Block 5 Descriptions of 
Service Attachments early. 
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The truth is,  no matter what projection the SLD provides the FCC shortly after 

the application window closes, that number will continue to move, up and down, in large 

and small amounts, throughout the whole of the application review cycle. 

That has been the case in every application year since the program began. In the 

case of Funding Year 2001, the year in question in this appeal, the particular 

circumstances of that year clearly demonstrate that the funding projection can move in 

dramatic ways and as a result, the SLD’s current standard is an arbitrary one. Nor does 

the WCB serve the policy goals of the program by adhering to a strict liability standard so 

rigidly—particularly when it serves no regulatory purpose and was adopted without 

proper discussion by stakeholders on its potential impact on the program.  

 

B. IN ADDITION TO BEING DISTINGUISHABLE, THE CASES CITED 

 IN SUPPORT OF THE FORM 471-BLOCK 5 STRICT LIABILITY 

 POLICY SUPPORT THE SCHOOL DISTRICT’S CONTENTION 

 THAT THE SLD’S DECISION IN MARCH 2001 NOT TO CORRECT 

 ITS DATA ENTRY ERROR WAS A MISTAKE, AS THE SLD FAILED 

 TO FOLLOW THE COMMISSION’S POLICY THEN IN EFFECT 

 FOR CORRECTING DATA ENTRY ERRORS, INCLUDING  

 INADVERTENT UNDERSTATEMENTS OF REQUESTED FUNDING.     

 
1. In the cases the WCB cited, the equitable balance failed to tip even 
 slightly in the  applicants’ favor, making it much easier for the 
 Commission to adopt a harsher standard than it otherwise may have 
 been inclined to accept.   
 

 The Commission has decided several cases involving requested corrections of 

funding commitments.  However, to the best of our knowledge, no other case has 

combined the same compelling set of facts as this one—namely, notice to the SLD of the 

clerical mistake early on, before the RAL and even before the completion of data entry, 

an application virtually flawless in every other respect, and the correct amount of the 

funding request evidenced clearly in the Block 5 Description of Service attachment.  Note 

that under either of the very strict, but forgiving, standards that we have proposed 
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elsewhere in this Request for Review, the SLD would have permitted the School District 

to correct its mistake.  Indeed, the facts in this case differ so much from the facts in every 

other published case of which we are aware, that it is the only one in which the 

applicant’s request to correct its request upwards would have satisfied all of the criteria. 

 

 For the general proposition that it is appropriate for the SLD not to permit 

changes that would increase the amount of support requested, the WCB cited SouthWest 

Ohio Computer Association2.  In that case, the applicant  did not attempt to correct its 

RAL until more than two months after it was issued. Although the applicant also argued 

that the correct amount was reflected in the attachments to its application, we believe that 

its tardy response was the basis on which its appeal was correctly rejected.  

 

 In another case, Lake Station Community Schools3, the Commission again refused 

to let an applicant increase a funding request. There, the applicant managed to respond  

within 15 days of the date on its RAL, but there was no suggestion that the original 

application had included any additiona l evidence to support a correction upwards.   

 

 In Mettawee Community School4, Mettawee contended that “it was the SLD’s 

responsibility to contact the school in order to correct the school’s [Block 5] mistake.” 

There was no evidence to indicate that Mettawee had tried to correct its application at the 

time the SLD issued its RAL, and for this and other good reasons, the SLD refused to 

make the correction.  We agree that the SLD should not be expected to go searching for 

potential corrections, but rather, if a clerical-type correction is brought to its attention 

early enough in the process, it should be able to make the correction if the back-up 

documentation is consistent with the corrected amount.  

 

                                                 
2   Request for Review by the South West Ohio Computer Association, (Wireline Comp. Bur. Rel. August      
27, 2002). 
3  Request for Review by Lake Station Community Schools, Lake Station, Indiana, (Wireline Comp. Bur. 
rel. September 20, 2002). 
4  Request for Review by Mettawee Community School, West Pawley, VT, at para. 5 (Wireline Comp. Bur. 
rel. May, 2002). 
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 In Genesee Intermediate School District 5, the applicant tried to make a Block 5 

change roughly 2 ½ weeks after receiving its RAL. Timing, however, was not the issue. 

Instead it appears that the applicant’s objective in Genesee was to secure more funding 

than it had originally intended, perhaps as an afterthought. That, of course, it could not 

do.  Here, in sharp contrast, the School District’s objective was simply to set the record 

straight, to modify an inadvertent data entry error upward simply to bring it in line with 

the amount of funding that the School District clearly had intended to apply for in the 

first place.   

 

 The Commission also noted in Genesee that the applicant had tried to create an 

entirely new funding request for a vendor that it had failed to include in its application. In 

addition, the Commission cited multiple errors that the applicant had made, including 

incorrect SPIN numbers, that contributed to the confusion over the application. Unlike 

the School District’s application, which was correct in all aspects other than the number 

supplied in a blank in one part of the application, the Genesee district’s requests were, by 

comparison, apparently riddled with errors. 

 

In the Visitation Academy6 decision, the issue involved a discrepancy in the 

calculation of the annual charge, based on a monthly charge (the school dropped a zero in 

the annual charge, entering $108.00 instead of $1,080.00).  The applicant failed to 

respond to the RAL and blamed the SLD for not bringing the discrepancy to its attention.  

In rejecting the appeal, the Commission expla ined that the SLD should not be expected to 

highlight such discrepancies to applicants.  Thus, when it failed to respond to a RAL that 

cited the incorrect figure, Visitation lost its opportunity to rectify the error, which, in that 

case, was clearly the correct result. 

 

We agree with the Commission that the SLD properly refused to change any of 

the applicants’ Block 5 entries in the cited cases, as the facts in each of them warranted 

                                                 
5   Request for Review by Genesee Intermediate School District, Flint, Michigan (Com. Car. Bur. rel. June 
4, 2001). 
6  Request for Review by Visitation Academy , Bay City, Michigan (Com. Car. Bur. rel. March 14, 2001).  
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that outcome.   The School District does not deserve to be lumped in with that group, nor 

the fate that befell them.  The School District made a single clerical error in an 

application that was otherwise error-free.  Unfortunately, mistakes happen. Applicants 

make them; the SLD makes them.  In the context of Block 5 data entry errors, the 

controlling questions should be what did the applicant do next, how quickly did it do it, 

and is there evidence elsewhere in the application to support what the applicant claims is 

the amount of funding it had intended originally to data-enter. The School District 

discovered its mistake very early in the process and immediately took the initiative to try 

to get it corrected.   Its Block 5 Description of Service attachment was clear proof that it 

had made a data entry error, that the pre-discount cost that it had entered in Block 5 could 

not possibly have been correct, that the Description of Service included the correct pre-

discount cost, and that it was not seeking more funding than it had applied for originally.  

 

2. The correction the School District attempted to make on March 7, 
 2001 was permissible under the Commission’s policies in effect at that 
 time; much later came a decision to “tighten-up” the rules. 

 

It is worth noting that the Commission has, over time, apparently agreed with the 

SLD to narrow its Block 5 change policy without giving the applicant community the 

opportunity to comment. In the Visitation decision, which was issued March 14, 2001, 

only seven days after the School District first tried to contact the SLD proactively to 

correct its clerical mistake, the Common Carrier Bureau explained its then more liberal 

position on correcting “cost calculation errors” upwards as follows7: 

 

 We see no unfairness in placing the ultimate burden of detecting such 
 cost calculation errors upon the applicant, particularly given that the 
 FCC Form 471 RAL is provided specifically to grant applicants a pre-
 decision opportunity to detect such errors. Because it was Visitation’s 
 miscalculation which caused it to be approved for a smaller discount
 amount than that to which it may have otherwise been entitled, and 
 because there is no evidence in SLD’s records that Visitation attempted 
 to correct this error at any time prior to approval, we conclude that 
 SLD correctly affirmed its funding commitment based on the total pre-
                                                 
7 Visitation at para. 11. 
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 discount cost reported in the applicant’s FCC Form 471. [Emphasis 
 added].  
 
 
 Clearly, the Commission envisioned in Visitation that there would be situations  

where applicants would timely discover and report to the SLD mistakes that they had 

made in Block 5 that would  require the SLD to increase the amount of funding originally 

entered there.  And for that purpose, the Commission observed, the SLD had, in fact, 

provided a remedial vehicle—namely, the RAL process. The Visitation applicant was 

unsuccessful, not because the Commission’s policy did not permit the SLD to correct 

upward the amount of funding data-entered in Block 5, but rather, because the facts 

simply did not support the approval of the appeal.   

 

 In Marion County Public Schools8, released approximately one month later, the 

issue involved the kind of clerical mistake that the School District made here, namely, 

confusing monthly and annual amounts.   There, the Commission ultimately concluded 

that it should approve the appeal. In that decision, issued a month after the School 

District’s first attempt to contact the SLD, the Common Carrier Bureau wrote: 

 

[The applicant] must file an FCC Form 471 to notify the Administrator 
of the services that have been ordered . . . and an estimate of funds 
needed to cover the discounts to be given for eligible services. This 
information is generally provided in Block 5 of the FCC Form 471. 
Using information provided by the applicant in its FCC Form 471, 
SLD issues a Receipt Acknowledgement Letter (RAL), which 
summarizes the applicant’s funding requests and provides a limited 
period for the applicant to make corrections. [Emphasis added] 

 

The opinion suggests that the Commission recognized that pertinent information, 

including even funding-related information, might appear outside of the Block 5, per se, 

and that the Commission, consistent with its decision in Visitation, fully intended to 

provide a limited window for applicants to correct certain kinds of mistakenly low 

funding entries.  
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Elsewhere in the Marion decision, the Bureau emphasized, in connection with a 

dollar amount that the applicant had entered incorrectly, that the purpose of the RAL was 

to notify applicants of any Form 471 data entry errors that they or the SLD may have 

made and to give them the opportunity to correct those mistakes at that time.  The Bureau 

quoted the following directly from the RAL instructions9: 

 

If the information reported in this letter is at variance with the 
information that you provided in your application, please write to us at 
the address listed at the bottom of this letter under “Questions About 
this Letter. … If we (or you) have made errors in Form 471 data entry 
. . . the Receipt Acknowledgement Letter offers you the opportunity to 
make corrections. . .  .  

 

 Significantly, the Commission never qualified the type of Form 471 data entry 

funding errors that it would permit an applicant to correct during the narrow, RAL 

window of opportunity, until the release of SouthWest Ohio Computer Association 

(“SouthWest Ohio”) on August 27, 2002, almost one and a half years after the School 

District first had asked the SLD to correct its data entry error.  SouthWest Ohio is notable 

because it is the dividing line between the the Visitation line of cases, which allowed 

upward funding request corrections, and the new rule, which did not.  In SouthWest Ohio, 

before abandoning the old rule, the WCB had this to say about it10:   

 

 It is true that, in decisions such as the Visitation Order, funding corrections  
 requests have been denied where no correction had been made prior to the 
 issuance of a funding commitment decision letter. However, these decisions 
 did not conversely establish that a request to correct an amount of funding 
 upward, if made prior to the funding commitment decision, would always be 
 granted. (Emphasis in original.) 
 
 

                                                                                                                                                 
8 Request for Review by Marion County Public Schools, Ocala, Florida at para. 2 (Com. Car. Bur. rel. April 
24, 2001) 
9  Marion County Public Schools at para 4. 
10 SouthWest Ohio Computer Association at para. 12. 



 
Page 17 of 24 

 
 

 Note that the WCB stated very clearly that the Visitation line of cases does not 

stand for the proposition that requests to correct funding amounts upward “would always 

be granted” -- the clear inference being that the Commission’s rule previously had been 

to permit funding amounts to be corrected upward, but not in every case.   

 

 Thereafter, in the Oklahoma City Public Schools Order, the WCB made it 

perfectly clear that, in Southwest Ohio, it had fully intended to abandon completely its 

long-standing RAL correction rule and to replace it with the SLD’s new, strict liability 

“policy.”  More specifically, it decided to uphold expressly the SLD’s “policy” of never, 

under any circumstances, allowing an applicant to correct upwards a data entry error. The 

WCB discussed the Commission’s old Visitation policy and, in turn, the new SLD-driven 

policy, as follows: 

 
 However, the Bureau found that these decisions did not conversely 
 establish that a request to correct an amount of funding upward, if  made  
 prior to the funding commitment decision, would be granted, (emphasis in 
 original) and that, to the contrary, the Bureau had expressly upheld SLD’s 
 policy of not permitting changes to an application that increased the  
  amount of support requested. (Emphasis added). 11 
 
 
 Therefore, at the time the School District contacted the SLD, first at its own 

initiative and then in response to its RAL, its basis for seeking a correction was squarely 

in line with the standard for rectifying Block 5 data entry errors that was then in effect.  

Therefore, the SLD should have approved it. It was not until much later that the 

Commission tightened the standard, presumably at the request of an SLD that was 

nervous about giving applicants’ ANY way to increase a funding request, no matter the 

nature of the correction and how early in the process an applicant tried to make it.  

 

 

 

                                                 
11  OCPS Order at para. 9. In the OCPS Order, the WCB narrowed or, more likely, corrected the statement 
of the Visitation rule that it had made in SouthWest Ohio that applicants should not expect that timely 
requests to correct funding amounts upward “would always be granted” to “would be granted.” 
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C. THE COMMISSION SHOULD TAKE ADVANTAGE OF THE NAPERVILLE  

 “TOTALITY OF THE CIRCUMSTANCES” TEST   TO REMEDY 

 CLERICAL ERRORS THAT APPLICANTS TIMELY ATTEMPT TO 

 CORRECT. 

 

            In its Request for Review, the School District contended that the “totality of the 

circumstances” test that the Commission announced in its oft-cited Naperville Order12 

should be applied in this case to determine whether, under the totality of the 

circumstances, fundamental fairness warranted a different result. (See Exhibit C at p. 8 

“The Commission’s Rule of Reason”).  The WCB refused the School District’s request 

on the narrow grounds that “the Naperville Order addressed only the appropriate standard 

for reviewing whether an application is properly rejected for failure to satisfy SLD’s 

minimum processing standards.” OCPS at para. 12. Such a narrow application of a rule 

that was designed to insert a measure of fairness and common sense into a process that 

has become, unfortunately by necessity, increasingly bureaucratic and rigid does the 

program, its objectives and supposed beneficiaries, a tremendous disservice. 

  

 In Naperville, the Commission concluded that a very technical violation of the 

SLD’s Minimum Processing Standards related to discount worksheet information was not 

enough to warrant rejecting the applicant’s entire funding request.  The Commission 

observed that its “primary objective,” which was “to ensure that schools and libraries 

benefit from the schools and libraries universal service support mechanism,” would not 

be served under the circumstances by such an outcome.  Naperville at p.5.   The 

Commission’s discussion of the policy considerations underlying its Naperville decision 

demonstrates that the Commission believed very strongly that it needed to pave a road to 

the “right” result where technical rule violations were concerned.   

 

 The same policy considerations that the Commission had to grapple with in 

Naperville come into play whenever an inadvertent clerical error alone leads to the loss of 

E-rate support.  Just as in the case of a minimum processing standards violation, an 
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“uncorrectable” mistake leads automatically to the loss of funding.  And, just as in the 

case of a minimum processing standards violation, denying support to an otherwise 

deserving applicant  solely because of an “uncorrectable error,” without first examining 

the “totality of the circumstances,” does nothing to further the Commission’s “primary 

objective” of ensuring that applicants “benefit from the…universal support mechanism.”  

Accordingly, it follows logically and makes sound policy sense to apply the principles of 

Naperville here, where an otherwise diligent applicant stands to forfeit $768,867.45 in E-

rate support due to a single, inadvertent clerical error that the record shows unequivocally 

was nothing more than that. 

 

 In Naperville, the Commission outlined the relevant policy considerations that 

it needed to balance against the applicant’s mistake.  All of them, except for the 

introduction of a new form, are applicable equally both to clerical and minimum 

processing standards mistakes: 13  

 

§ Whether the administrative cost of accepting the application under the 

circumstances would be relatively minimal.    

§ Whether the omitted information could easily have been discerned by the 

SLD through examination of other information included in the application.   

§ Whether the application was otherwise substantially complete.      

  

 In the School District’s case, the administrative cost of correcting the mistake 

would have been virtually nothing.  (See Exhibit C - Request for Review at pp. 8-12 for a 

detailed discussion of Naperville and its application to the facts in this case).  Indeed, the 

School District had attempted to correct its error while the application was still in data 

processing.  As the RAL process is designed specifically to uncover and correct clerical 

errors, the SLD would incur no additional costs by correcting funding requests upwards 

that satisfy the very narrow standards that we have proposed elsewhere in this Request 

for Review. 

                                                                                                                                                 
12 Request for Review by Naperville Community Unit School District 203 (rel. February 27, 2001). 



 
Page 20 of 24 

 
 

 As we have already discussed at length, the correct amount of monthly funding 

that the School District intended to request was set forth clearly and unambiguously in 

the Block 5 attachment.  (See Exhibit C – Request for Review, Exhibit G). That 

attachment listed each school in the district along with the monthly cost of 10Mbs Leased 

WAN Service to that school.  The total monthly cost of service to all of the schools in the 

district, $84,677, appeared at the bottom of the page. That was the amount that was 

entered inadvertently into the annual, rather than the monthly, pre-discount cost field in 

Block 5.  Thus, the SLD easily could have confirmed the proposed amount of funding 

that the School District had actually intended to record in Block 5 for  Leased WAN 

Service simply by looking at Block 5 and the Block 5 Attachment.  As the School District 

was requesting discounted service for twelve months, it was perfectly evident that a 

mistake had been made and what the exact amount should be. 

 

 Finally, there is no contention that the School District’s application was deficient 

in any other respect or that it failed to furnish the SLD with all of the information that it 

needed to review its requests.  It was neat, and it was complete, and every other request 

was funded in full.   Therefore, pursuant to the sound, sensible, common-sense standards 

that the Commission enunciated in Naperville, the SLD should be directed to fund the 

School District’s request at the level it intended and which its application (Block 5 

Attachment) otherwise supports.  

 

D. THE WCB REFUSED INCORRECTLY TO CONSIDER THE SCHOOL 

 DISTRICT’S SUPPLEMENTAL FILING AS IT WAS BASED ON NEW 

 INFORMATION. 

 

On December 5, 2001, the School District filed a supplemental filing. In this 

filing, the School District noted that sometime in August, 2001, the SLD apparently had 

revised its funding projection upwards by $187 million, after acknowledging that it had 

made a mistake in processing applications. The magnitude of this error, generally referred 

                                                                                                                                                 
13  See Naperville at pp. 6-7. 
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to as “the Pink Postcard” problem, a reference to a large volume of applications that were 

incorrectly dismissed at the Minimum Processing Standards stage, was not reported in 

non- invitation-only forums until October 22, 2001, at the quarterly meeting of the 

Schools and Libraries Committee of the Universal Service Administrative Company 

Board of Directors. (Although it is possible that the figure was reported on conference 

calls of state E-rate coordinators, the applicant was not privy to those invitation-only 

sessions.) 

 

This fact demonstrated that very late in the application review process, the SLD 

was, in fact, able to revise its funding projection upwards by a substantial amount. The 

School District believes that this calls into question the SLD’s assertion that it cannot 

make provision for simple clerical corrections very early in the process. The School 

District was not privy to the details and magnitude of the SLD’s own upward revision at 

the time it submitted its appeal on September 5, 2001—although it’s possible, even 

likely,  that the SLD was itself aware of the figure at that time.  Because this piece of 

information did not become publicly available until late October, the School District 

could not have included it in an appeal that was due in early September 2001. Hence the 

WCB erred when it refused to consider the supplemental filing because it “was submitted 

after the expiration of the 30-day period established by the Commission’s rules for 

requests for reviews.”  

 

 IV.  REQUEST FOR WAIVER OF THE COMMISSION’S RULES 

WAIVING THE COMMISSION’S RULES IS APPROPRIATE BECAUSE THE 

RATIONALE BEHIND THE SLD’S BLOCK 5 CORRECTION POLICY, 

ADMINISTRATIVE NECESSITY, DOES NOT APPLY TO THE SPECIFIC 

FACTS IN THIS CASE, MAKING THE APPLICATION OF IT NEITHER JUST, 

EQUITABLE, NOR IN THE PUBLIC INTEREST. 

 

Waiver of the rules under 47 C.F.R. § 1.3 “is appropriate if special cir cumstances 

warrant a deviation from the general rule, and such deviation would better serve the 
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public interest than strict adherence to the general rule.”14  In Request for Review by 

Lynwood Unified School District, 15 in circumstances far less compelling than those 

present here, the Commission granted a waiver of the service extension deadline to 

“increase the likelihood that [the school district] may successfully utilize discounts 

available from the schools and libraries universal service mechanism.”  In Lynwood, the 

Commission concluded that waiving the rules would serve the public interest.    

We believe that the Commission should instruct the SLD to modify slightly its 

current policy on Block 5 corrections to permit applicants to correct a funding request 

upward at the RAL review stage (or, alternatively, within 60 days of application 

submission or the close of the filing window) if they have met the criteria that we have 

outlined elsewhere in this appeal.  Under this difficult, but fair, test, the School District 

would be permitted to make the correction it sought to make in March 2001.  However, if 

the Commission is unwilling to do that, we believe that in light of the unique 

circumstances surrounding this particular case, and the continual readjustment, up and 

down, of the 2001 demand figure, the Commission should provide a waiver of its rules in 

this instance and instruct the SLD to issue a revised funding commitment to the School 

District. As previously demonstrated, because of the extent of the SLD’s own upward 

revisions of its funding projections in the 2001 Funding Year, and the School District’s 

very early notification of its clerical error, the SLD could have easily revised its working 

projection to permit the school district to revise a clerical error.  A waiver of the rules in 

these circumstances is clearly in the public interest. 

 

 

 

 

 

 

 

                                                 
14 See Request for Review by Lynwood Unified School District at p. 2 (rel. Oct. 8, 2002),   
15 Lynwood at p.3. 
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 V. CONCLUSION 

 

The School District’s appeal involves absolutely no violation of program rules. 

Instead, a School District serving a low-income population wanted to continue to use the 

discounts that had enabled it to provide its schools with high-speed Internet access—

precisely what the E-rate program was designed to do. A clerical error was brought to the 

attention of the SLD staff as early as it possibly could. If the SLD can find a way to 

adjust its demand projection in August to accommodate its own $187 million error, we 

believe that the totality of circumstances in this case provides ample justification for the 

SLD to be able and willing to correct a clerical error of $782,415.78 that was brought to 

its attention nearly six months before that—and four months before the Commission set 

the 2001 funding cap and the SLD started issuing funding commitments.  

  

Further, we dispute the WCB’s assertion that in the case of the School District, 

“none of the information in the Block 5 reflects this higher amount.” The Description of 

Services is, in fact, Item 21 of Block 5, and thus it is a formal part of the application, not 

an afterthought. In fact, failure to eventually submit the Item 21 attachments would lead 

the SLD to reject an application.  

 

Further, it’s possible that a funding request amount specified in Item 23 could be 

revised upward in the course of application review if the SLD discovered that the 

applicant had not calculated its discount rate accurately.   That, in fact, may happen in the 

review of Funding Year 2003 applications as the SLD may be forced to manually adjust 

the discount rates submitted by many library applicants (some up and some down) due to 

a new method for calculating library discount rates.  

 

Accordingly, for all of the above reasons, the School District requests that the 

Commission reverse the WCB’s decision and remand this matter to the SLD with 

directions to fund fully the funding request in issue, FRN 663320.   
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     Respectfully submitted on behalf of 

     OKLAHOMA CITY PUBLIC SCHOOLS 

 

By:_________________________ 

Orin R. Heend 

Funds For Learning, LLC 
Representative,  Oklahoma City Public Schools 
2111 Wilson Blvd. Suite #700 
Arlington, VA 22201 
703-351-5070 

 
 
 
 
cc:    L. Jolynn Craig 
        Oklahoma City Public Schools 
        900 N. Klein  
        Oklahoma City, OK 73106 
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